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question is what each party got on the severance. Did the pur- 
chaser of the Lexington avenue lot, who bought as would appear 
from the pleadings after the plaintiff purchased, take that lot 
subject to the plaintiff's right to the joint use of the fire-escape 
and to the use of the windows in the rear of the building for light 
and air ? 

In my judgment he did, and I shall therefore deny the motion 
to dissolve the injunction. 



Supreme Court of Missouri. 
ELIZABETH A. MATTHEWS v. THOMAS SKINKER et at,. 

A national bank has no power to take a mortgage as security for the loan 
of money (except in certain specified cases to secure previously existing debts), 
and if it does so, the mortgage is void and proceedings upon it will be enjoined. 

Corporations having only the powers expressly given by their charters or the 
law under which they are incorporated, or such as are necessarily implied, must 
follow strictly the mode of action proscribed by the law. 

The National Bank Act not only fails to authorize, but expressly prohibits the 
banks from dealing in real estate securities, except in certain specified cases to 
secure debts previously due. 

Error to the St. Louis Circuit Court. The facts appear in the 
opinion, which was delivered by 

Wagner, C. J. — The error complained of in this case is the 
action of the court in rendering a perpetual injunction restraining 
the trustees from selling the plaintiffs property. From the record 
it appears that the plaintiff executed her note payable to Sterling 
Price & Co. for $15,000, due two years after date, and to secure 
the payment of the note she made a deed of trust, bearing even 
date with the same, on certain real estate belonging to her. The 
note and deed of trust were delivered to Sterling Price & Co., who 
afterwards transferred them to the Union National Bank of St. 
Louis, a banking institution organized under the Act of Congress, 
to secure a loan for $15,000, advanced to Price & Co. by the bank. 
Price & Co. failing to pay the money advanced on the note and 
secured by the deed of trust, the trustees at the request of the bank 
advertised the property for sale, and the plaintiff filed her petition 
to enjoin the trustees and the bank from proceeding with the sale. 
Whether the deed of trust in the hands of the bank amounted to a 
valid security, which could be enforced in payment of the money 
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advanced, depends upon the construction of the Act of Congress 
providing for the formation of national banking associations (Rev. 
St. U. S., p. 998). By section 5, 136 of the Revised Statutes, 
authority is given to the banking associations " to exercise by its 
board of directors, or duly authorized officers or agents, subject to 
law, all such incidental powers as shall be necessary to carry on the 
business of banking, by discounting and negotiating promissory 
notes, drafts, bills of exchange and other evidences of debt ; by 
receiving deposits ; by buying and selling exchange, coin and 
bullion ; by loaning money on personal security," &c. By section 
5, 137, it is provided that : " A national banking association may 
purchase, hold and convey real estate for the following purposes, 
and for no other: First, such as shall be necessary for its imme- 
diate accommodation in the transaction of its business. Second, 
such as shall be mortgaged to it in good faith by way of security 
for debts previously contracted. Third, such as shall be conveyed 
to it in satisfaction of debts previously contracted in the course of 
its dealings. Fourth, such as it shall purchase at sales under 
judgments, decrees or mortgages held by the association, or shall 
purchase to secure debts due to it." 

The act, as will be thus seen, gives the association power to loan 
money on personal security, and to purchase, hold and convey real 
estate in certain specified cases. The general principles defining 
the extent and mode of exercise of corporate powers are well set- 
tled and have often been passed upon by this court. Corporations 
have only such powers as are specially given by their charters, or 
are necessary to carry into effect some specified power : St. Louis 
v. Russell, 9 Mo. 507; Blair v. Perpetual Ins. Co., 10 Id. 559; 
Ruggles v. Collier, 43 Id. 353. They must act strictly within the 
scope of the powers conferred on them by the act calling them 
into being ; and where a grant of power from the legislature is 
relied on, the mode prescribed in that grant for doing any par- 
ticular thing must be pursued according to the law creating them : 
Han. $■ St. J. Railroad Co. v. Marion County, 36 Mo. 294. The 
distinction between natural persons and corporations is, that while 
the former may make any contract not prohibited by law or against 
public policy, the latter can exercise no powers not expressly con- 
ferred on them by their charters: Bank of Louisville v. Young, 
37 Mo. 398. In Great Eastern Railway v. Turner, L. R. 8 Ch. 
App. 152, Lord Chancellor Selborne gave a brief and compre- 
Vol. XXIV.— 62 
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hensive statement of the law applicable to questlona of corporate 
powers. He said, " The company is a mere abstraction of law. 
All that it does, all that the law imputes to it as its act, must be 
that which can be legally done, within the powers vested in it by 
law. Consequently an act which is ultra vires, and unauthorized, 
is not an act of the company, in such a sense, as that the consent 
of the company to that act can be pleaded." 

As this case depends upon the interpretation of a national statute 
we may refer to some of the cases in United States Supreme Court, 
to see what view that tribunal has taken of the law concerning 
the powers of corporations. 

In the Bank of the United States v. Danbridge, 12 Wheat. 64, 
the rule is stated to be, that, " whatever may be the implied 
powers of aggregate corporations by the common law, and the 
modes by which these powers are to be carried into operation, cor- 
porations created by statute must depend, both for their powers 
and the mode of exercising them, upon the construction of the 
statute itself." 

In Head v. Providence Insurance Co., 2 Cranch 127, Chief 
Justice Marshall denned the powers and limitations of statutory 
corporations with great clearness, as follows : " Without ascribing 
to this body, which in its corporate capacity is the mere creature 
of the act to which it owes its existence, all the qualities and dis- 
abilities annexed by the common law to ancient institutions of 
this sort, it may be correctly said to be precisely what the incor- 
porating act has made it : to derive all its powers from that act 
and to be capable of exerting its faculties only in the manner the 
act authorizes." 

Judge Strong, now of the Supreme Court of the United States, 
in delivering the opinion of the Pennsylvania Supreme Court, in a 
case where the National Banking Law was directly brought in 
question, said : " The bank is a creature of the act, dependent on 
it for all its powers, and controlled by all the restrictions which 
the act imposes :" Venango Nat. Bank v. Taylor, 56 Penn. St. 15. 

In all the cases where questions have been raised respecting the 
powers and liabilities cf national banks, it has been invariably held 
that the banks have only the powers conferred upon them in the 
act providing for their formation ; that from that act they derive 
their sole authority ; and that they must be strictly governed by 
it and kept within the line of its limitations. In Wiley v. The 



MATTHEWS v. SKINKER et al. 491 

First National Bank of Brattleboro, 14 Am. Law Reg. N. S. 342, 
it was decided that the taking of special deposits, to keep merely 
for the accommodation of the depositor, was not within the autho- 
rized business of banks organized under the Act of Congress, and 
that the cashiers of such banks had no power to bind them on any 
express contract accompanying, or on any implied contract arising 
out of such thing. So, in a recent case in Maryland ( Weekler v. 
The Fust Nat. Bank of Hagerstown, 14 Am. Law Reg. N. S. 
609), it was held that in the act authorizing the incorporation of 
national banking associations, the kind of banking was limited and 
defined, and as the act contained no grant of power to engage in 
bond-brokerage, it was, therefore, prohibited to the banks, and that 
it was not necessary to the purpose of their existence, or in any 
sense incidental to the business of banking. It was, accordingly, 
decided that in an action of deceit against a national bank, seeking 
to recover damages for the alleged fraudulent representations of 
its teller made m the sale to the plaintiff of certain railroad bonds, 
that the business of selling bonds on commission was not within 
the scope of the powers of national banking associations, and that 
the bank could not under any circumstances carry it on, and being 
thus beyond its corporate powers, the defence of ultra vires was 
open to it, and that it was not responsible for any false represen- 
tations made by its teller by which the plaintiff might have been 
damaged. 

The very question which comes up for adjudication in this case 
was presented and passed upon in Fowler v. Seully, 72 Penn. St. 
456. In that case Fowler, without any previous indebtedness, 
gave to the First National Bank of Pittsburgh a mortgage to secure 
the bank for notes, &c, thereafter to be discounted for him. Upon 
proceeding for foreclosure the court decided that lending money 
by a national bank on mortgage or real estate security was ultra 
vires and forbidden, and the mortgage was declared to be void. 

National banka possess just such powers as the act incorporating 
them gives to them — no more. They are the creatures of the act, 
and controlled by all its restrictions and limitations. Express 
power is given to them to " carry on the business of banking by 
discounting and negotiating promissory notes, drafts, bills of ex- 
change and other evidences of debt ; by buying and selling en- 
change, coin and bullion ; by loaning money on personal security; 
by obtaining, issuing and circulating notes according to the provi- 
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sions of the act." Banks are formed and organized for commer- 
cial purposes, and not to deal in real estate. Their business is to 
discount and negotiate promissory notes, drafts, bills of exchange 
and other evidences of debt, the buying and selling of bills, bullion 
and lending of money on personal security. To permit them to 
loan their money on real estate security would be destructive of 
their efficiency and defeat the object had in view in their creation. 
Instead of being agents for purposes of trade, dealing in commer- 
cial paper, discounting notes and furnishing the necessary facilities 
for loans, they would have their capital locked up in landed pro- 
perty, and thus be powerless to carry on the business which induced 
their organization. These speculations in real estate are also 
hazardous and have no legitimate connection with the business of 
banking ; they require the employment of outside parties to look 
after the land and examine titles and are apt to embark the banks 
in enterprises which sooner or latter will end in insolvency. 
Congress doubtless had these considerations in view, when it 
provided that the money should be loaned on personal security. 
When the mode of personal security was declared and pointed out, 
that excluded all others, for the maxim expressio unius est exclusio 
alterius, must prevail in this case. 

But the intention does not rest merely on the provision requiring 
personal security on loans. Section 5137 specifies for what pur- 
poses national banking associations may hold and convey real estate, 
and forbids their dealing in that kind of property for any other pur- 
pose. They may purchase and hold so much real estate as may be 
necessary for their immediate accommodation in the transaction of 
their business ; such as may be mortgaged to them in good faith 
by way of security for debts previously contracted ; such as shall 
be conveyed to them in satisfaction of debts previously contracted 
in the course of their dealings, and such as they shall purchase at 
sales under judgments, decrees or mortgages held by them, or 
shall purchase to secure debts already due. These are the speci- 
fied instances, and the only instances, in which it is permissible 
for national banking associations to purchase or hold real property. 
Aside from the real estate necessary for the transaction of their 
business they can only acquire that description of property, to en- 
able them to secure themselves for debts previously contracted. 
But in no case can they loan money on the faith of real estate 
security, where the debtor was not previously indebted to them. 
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If they do, the security taken is ultra vires and void, and may 
be pleaded by the party as a defence against its enforcement. 

The case at bar shows that there were no previous dealings 
between the plaintiff and the bank ; the bank loaned the money 
and took the deed of trust as security. This it had no power to 
do, and the judgment of the court below will be affirmed. 



Supreme Court of Rhode Island. 

REBECCA PERKINS v. REBECCA PERKINS, Administratrix. 

An executor or administrator cannot bring suit against himself for a debt clue 
him by his decedent. 

On demurrer to plea in abatement. 

Dexter B. Potter, for Rebecca Perkins. 

Tillinghast $• Ely, for administrator de bonis non, intervening. 

The opinion of the court was delivered by 

Durfee, C. J. — This is an action of assumpsit to recover for 
services performed, and for care, provisions, and clothing furnished 
by the plaintiff to Jacob Perkins and his wife, during the lifetime 
of said Jacob. The plaintiff was administratrix on the estate of 
said Jacob, and commenced the action by service of the writ upon 
herself as such. She declared against herself as administratrix. 
The first plea is a plea in abatement. It was filed by Nathan M. 
Lockwood, and sets forth that he has been appointed administrator 
on the estate of said Jacob, in place of the plaintiff, who has 
resigned. It prays that the writ may abate, because the plaintiff 
and the defendant named in the writ are the same person. The 
plaintiff demurs. Nathan M. Lockwood joins in the demurrer. 

The plaintiff does not cite any case to show that the action can 
be maintained. It is not the ordinary common law remedy. The 
ordinary common law remedy is retainer. Blackstone says: " If 
a person indebted to another makes his creditor his executor, or if 
such creditor obtains letters of administration to his debtor; in 
these cases the law gives him a remedy for his debt by allowing 
him to retain so much as will pay himself, before any other cred- 
itors whose debts are of equal degree. This is a remedy by the 
mere act of law, and is grounded on this reason : that the executor 
cannot, without an apparent absurdity, commence a suit against 
himself, as a representative of the deceased, to recover that which 
is due to him in his own private capacity; but, having the whole 



